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CLERK'S OFFICE
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD JUN 18 2004
OF THE STATE OF ILLINOIS
STATE OF ILLINGIS
Pollution Control Board
IN THE MATTER OF
PROPOSED AMENDMENTS TO: R04-22

REGULATION OF PETROLEUM LEAKING (Rulemaking — UST)

UNDERGROUND STORAGE TANKS
35 ILL. ADM. CODE 732

PROPOSED AMENDMENTS TO:

REGULATION OF PETROLEUM LEAKING R04-23
UNDERGROUND STORAGE TANKS (Rulemaking — UST)
35ILL. ADM. CODE 734 Consolidated

NOTICE

To: See Attached Service List

PLEASE TAKE NOTICE that today I have filed with the Office of the Clerk of
the Pollution Control Board APPEARANCE of David L. Rieser on behalf of BP PRODUCTS
NORTH AMERICA, INC.; MOTION TO FILE TESTIMONY INSTANTER; AND
TESTIMONY OF HAROLD PRIMACK in the above titled matter. Copies of these

documents are hereby served upon you.

DATED: June 18, 2004

MCGUIREWOODS LLP

David L. Rieser

77 West Wacker Drive, Suite 4400
Chicago, Illinois 60601

(312) 849-8100
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Black & Veatch
Interested Party

Suite 1100
Scott Anderson

1000 West Spring Street ‘ South Elgin 847-468-8855

Melanie LoPiccolo, Office Manager
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Mlinois Department of Springfield
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Interested Party Suite 4400 IL 60601

David

|
|

i ; i Oak Forest
rvi Ing. 4243 W. 166th Street iL 60452 ) 708-535-9981

Erin Curley, Env. Department Manager

Environmental Centralia
Solutions, Inc. P O Box 1225 (L 62801 6185335953
Interested Party

Russ Goodiel, Project Manager

Hohlnnimay

S

Caterpitlar, nc,
Interested Party

IL 61629
Eric Minder, Sr. Environmenta) Engineer

nf=3

rrererad fleld 17-544-7424 =
rofession Springfiel 217-544- i
s 300 West Edwards IL 62704 ) 217-525-6239

Interested Party

Kim Robinson
R Hh

3 B &
Total number of participants; 50

i e ErEE R W.. i
R e
o sm‘“gém i il Jggéw et x,,x'.‘*,é u

- .

http://www.ipch.state.il.us/Cool/External/casenotify.asp?caseid=6286 &notifytype=Service  6/17/2004




THIS FILING IS SUBMITTED ON RECYCLED PAPER  *© " 1312 o
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD STATE OF ILLINGIS

OF THE STATE OF ILLINOIS Poltution Control Board

IN THE MATTER OF
PROPOSED AMENDMENTS TO: ) R04-22
REGULATION OF PETROLEUM LEAKING ) (Rulemaking — UST)
UNDERGROUND STORAGE TANKS )
35ILL. ADM. CODE 732 )

)

)

)

)
PROPOSED AMENDMENTS TO: )
REGULATION OF PETROLEUM LEAKING ) R04-23
UNDERGROUND STORAGE TANKS ) (Rulemaking — UST)
35 ILL. ADM. CODE 734 ) Consolidated

APPEARANCE

I, David L. Rieser, hereby file my appearance in this matter on behalf of BP

PRODUCTS NORTH AMERICA, INC.

e 5L

David I. Rieser~”

MCGUIREWOODS LLP

David L. Rieser

77 West Wacker Drive, Suite 4400
Chicago, Illinois 60601

(312) 849-8100



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
STATE OF ILLINOIS
IN THE MATTER OF Poliution Controt Boarg

PROPOSED AMENDMENTS TO: ) R04-22
REGULATION OF PETROLEUM LEAKING ) (Rulemaking — UST)
UNDERGROUND STORAGE TANKS )
35ILL. ADM. CODE 732 )

)

)

)
PROPOSED AMENDMENTS TO: )
REGULATION OF PETROLEUM LEAKING ) R04-23
UNDERGROUND STORAGE TANKS ) (Rulemaking — UST)
35 ILL. ADM. CODE 734 ) Consolidated

BP PRODUCTS NORTH AMERICA, INC.’S MOTION TO FILE
TESTIMONY INSTANTER

BP Products North America, Inc. (“BP”), by and through its attorneys,
McGuireWoods LLP, requests permission to files its testimony regarding the above
rulemaking, instanter. BP was unable to file this testimony on the due date because of
conflicting schedules. No one will be prejudiced by this late filing and it will not delay
the Board’s consideration of these proposed rules.

WHEREFORE, for the reasons stated herein, BP respectfully requests permission
to file this testimony instanter.

AMERICA, INC.

" One of its Attorneys |

Date: June 18, 2004

MCGUIREWOODS LLP
David L. Rieser

77 W. Wacker Drive
Chicago, 11 60601
312/849-8100
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R04-22
(Rulemaking — UST)

PROPOSED AMENDMENTS TO:
REGULATION OF PETROLEUM LEAKING
UNDERGROUND STORAGE TANKS
35ILL. ADM. CODE 732

PROPOSED AMENDMENTS TO:

REGULATION OF PETROLEUM LEAKING R04-23
UNDERGROUND STORAGE TANKS (Rulemaking — UST)
35ILL. ADM. CODE 734 Consolidated

TESTIMONY OF HAROLD PRIMACK ON BEHALF OF BP PRODUCTS NORTH
AMERICA, INC.

My name is Harold Primack and I am testifying on behalf of BP Products North
America, Inc. (“BP”) regarding the Illinois Environmental Protection Agency’s proposed
revisions to 35 Ill. Adm. Code 732 and proposed new 35 Ill. Adm. Code 734. My
testimony will focus on the Agency’s proposed list of maximum payment amounts for
various tasks associated with the investigation and remediation of leaking underground
storage tanks. While BP chose not to participate in all of the hearings, we believe that our
experience in UST work makes us particularly well suited to comment on the concept of
unit pricing as proposed by the Agency.

As Environmental Business Manager, I am responsible for managing environmental
incidents at BP’s retail sites in Illinois. I have been with BP since 1980 and have been
involved in reviewing Board regulations regarding underground storage tanks in Illinois
since 1996.

BP is an international energy company with a significant Illinois presence in gasoline
marketing. BP is in the process of remediating more than 240 Illinois sites with leaking
underground storage tank incidents and is very familiar with the costs of taking these
actions. Because of the number of tanks and remediation projects, BP is in a position to
contract with consultants to obtain favorable pricing and limit some measure of
uncertainty.

BP believes that the unit pricing and maximum payment amounts concept proposed by
the Agency has value to consumers of environmental services. We believe that the unit
price and maximum payments structure will provide a measure of predictability and
stability in the market place and will allow for more informed consumer decisions. We
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further believe that reasonable maximum payment amounts will preserve the UST Fund
and, if implemented correctly, improve the efficiency of the Agency’s administration.

In taking this position, however, we believe these hearings can improve the Agency’s
proposal by working toward several additional goals. First, the process of arriving at the
costs themselves must be transparent. We believe that transparency is essential both to
allow consumers of consulting services to see usual prices for various activities and to
allow the marketplace to function more efficiently by allowing for better price evaluation.
The transparency would also allow better stakeholder acceptance since it would
document the source of the Agency’s numbers and allow the discussion to be focused on
values that represent reasonable costs and not on uncertainty as to Agency methodology.

Second, the hearing will help to ensure that maximum payment amounts are reasonable
so as to accord stakeholders value in performing the UST work. To set maximum costs
too low would drive good consultants from the marketplace and inappropriately shift the
costs of performing the remediation from the Fund. This might cause the Fund to fail of
its required statutory purpose to serve as a financial assurance mechanism for the
remediation of USTs. We believe that setting reasonable maximum costs will best
achieve the goals of reducing unwarranted payments from the Fund.

Finally, it is essential that flexibility be built into the process. Despite testimony implying
that this work is more art than science, the fact is that much of the UST work is a
commodity activity which can generally be priced in advance. Yet the process of setting
maximum costs and rates must account not only for regional differences but also for the
complex site which presents unique challenges. While the proposed rules provide for
some measure of flexibility, there are no criteria for exercising that flexibility. Given the
increased number of appeals recently filed before the Board, the regulations should
identify these criteria clearly so as best to inform the Agency and the regulated
community in the implementation of the regulations and the Board in its review of
Agency actions.

In evaluating options to achieving the transparency and flexibility required to make this
process work, it is instructive to review the Board’s TACO regulations. After some initial
disputes, these regulations accomplished the potentially controversial work of setting
cleanup values through substantial transparency. Both the underlying data and the process
by which those values were derived were clear and subject to stakeholder review and
comment even before the Agency submitted its proposal to the Board. The resulting
consensus was useful in focusing the discussion on the actual values and not on process
issues.

TACO is also a model of flexibility, both from the user and the Agency’s standpoint. The
user has numerous approaches to choose among from the simple Tier I to the complex
Tier III. The Agency simplified its review process so that the Tier I and II proposals stay
with the project managers who work from templates while the Tier III decisions typically
go to a higher level of decisionmaking. While the range of flexibility provided by TACO
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is not remotely needed for UST pricing, the Board should consider having different levels
of review based on whether or not the project adheres to the maximum payment schedule.

For all these reasons, BP supports the Agency’s concept of maximum payment schedules
but we request that the Board consider our suggestions in order to better address the

Agency’s issues and the needs of the stakeholders.

Thank you for allowing me to present this testimony today.
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CERTIFICATE OF SERVICE

I, David L. Rieser, an attorney, hereby certify that I caused the attached pleadings to be
served upon all parties listed on the attached Service List via first class U.S. mail from 77 West

Wacker Drive, Chicago, IL, on June 18, 2004.
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